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LAw OFFICES OF ROBERT R. OUTIS 
a professional corporation 

VIA U.S. MAIL AND EMAIL 

Mr. Jess Negrete, Analyst 

December 16, 2013 

California Department of Housing and Community Development 
2020 West EI Camino Avenue 
Sacramento CA 95833 

City of Albany 

CREATING LEGAL SOLUTIONS SINCl': 1974 

CeCI t 13 

Current Draft of Housing Element for 2007-2014 Planning Period 

Dear Mr. Negrete: 

As a long-time Albany resident who has maintained a solo law practice on Solano A venue 
in Albany and north Berkeley since January 1984, I write to express certain concerns, both as a 
resident and as a local attorney, about the City of Albany's failure to plan for and to promote the 
development of housing. That failing of course has the most significant impact on those least able 
to afford even modest shelter within the Albany market. 

In the interest of full disclosure, I note that I am a member of the board of directors and an 
officer of Albany Housing Advocates, a nonprofit public benefit corporation. AHA is represented 
in matters related to the City's noncompliance with its Housing Element obligations and its 
decision to evict approximately 60 homeless individuals from an old city-owned landfill that juts 
out into the San Francisco Bay. While some of my views may be shared by other AHA members, 
the words below were prepared solely by me, and I purport to speak for no one but myself. 

1. The City Council Has a History of Resisting Its Housing Element Obligations. As you 
know, the City of Albany did not develop, submit or obtain HCD approval of a Housing Element 
for the 1999-2006 planning period. This was followed by years of avoidance of its responsibilities 
during the planning period that ends next year. A review of City Council minutes and documents 
submitted to the Council shows that this occurred knowingly. 

For example, at the Council meeting of July 6,2009, staff advised the Council of the June 
30, 2009 submission deadline. The minutes of that meeting state: 

"Under State law, Bay Area municipalities must complete the preparation of the 
new housing element by June 30, 2009 ... Staff has met with State representatives 
and does not anticipate significant consequences, as long as the City continues to 
work in good faith to complete the Housing Element." (See Exhibit A, Agenda Item 
8-3, page 9) 
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The City's failure to submit an arguably complete draft Housing Element for an additional 
period of more than three years may suggest a failure to work in good faith to satisfy that 
obligation. In this connection it is worth noting that the minutes of the July 6, 2009 Council 
meeting also contain the following statement of a council member, who now serves as mayor: 

"Council Member Thomsen expressed concern about the unrealistic 
mandates set by the State and that the City [sic, must] maintain its sense of 
community ... The City needs to hang on to its goals and should work with the 
League of California Cities regarding these issues." (See id at page 10) 

In response to that observation, the Council approved at its next meeting and without 
discussion a letter to the League of California Cities authored by Council Member Thomsen asking 
the League to lobby against Housing Element requirements. (See Exhibit B, Agenda Item 4-11, 
pages 2-4, and Exhibit C) The Council was of course free to do just that, but this did not entitle it 
to ignore its existing obligations for an additional period of more than three years. 

City officials have asserted that inadequate funds and resulting staff reductions rendered it 
unable to satisfy this State mandate in a timely manner, but the truth is that (and to paraphrase 
Mayor Thomsen) the Council hung on to its goals and assigned a low priority to Government Code 
compliance. 

For example, during the current planning period, the City had no difficulty finding 
$650,000 to fund a "public engagement" process to establish community priorities for the future 
use of the Albany waterfront where Golden Gate Fields racetrack and ancillary facilities are now 
located. 

Ifthe future closure of the racetrack were not viewed as reasonably likely, there would have 
been no need for such an expenditure. But there is in fact a significant potential for its closure. 
Approximately two years ago, the owner ofthe racetrack property actively lobbied the University 
of California and Lawrence Berkeley National Laboratory to select the racetrack property as the 
site of a second national laboratory campus. That effort failed, but it shows that the owner ofthe 
racetrack actively seeks an alternative use of the property. Indeed, it should do so given years of 
declining interest in horseracing. The difficulties of maintaining a racetrack in an urban area are 
well illustrated by a recent New York Times article concerning the closure of Hollywood Park in 
Southern California. It can be found at: 

http://www.nytimes.com/2013/12/15/sports/a-last-hurrah-for-hollywood-park.html 

But does the City consider housing as a potential use of the Waterfront property in its draft 
Housing Element? Of course not, for to do so would, among other things, be inconsistent with 
local goals for that property as established through the recent $650,000 public engagement process. 

2. The City Has Failed to Execute on a Significant Opportunity for Affordable HOUSing. In 
addition to its resistance to meeting its Housing Element obligations, the City has failed to execute 
on at least one significant opportunity for the development of affordable housing. In this regard, the 
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minutes of the July 6,2009 Council meeting also contain the following assurance by a then 
dominant member of the Council, who had also served as Mayor: 

"Council Member Lieber ... noted that Albany would get affordable housing 
through the UC Village project." (Exhibit A, Agenda Item 8-3, page 10) 

That statement has proven to be false. Just this past week the City's Planning and Zoning 
Commission unanimously approved tentative subdivision maps for a large scale retail and senior 
housing project on University of California property located along San Pablo A venue. This is the 
project to which Mr. Lieber referred in his July 2009 comments. Notwithstanding his assurance, 
the approved development proposals make no provision for affordable housing for seniors or 
anyone else. 

As you know, a municipality does not have the unconstrained ability to require affordable 
housing as part of a development project. But the City had no obligation to approve this project, 
and indeed, the absence of a valid Housing Element and General Plan likely precludes it from 
doing so as a matter of law. But this disappointing outcome comes as no surprise given the City's 
history of subordinating the development of housing to its homegrown goals and objectives. 

3. The City's Current Draft Housing Element Includes Result-Oriented Number 
Crunching. In Table 2-2 of its recently submitted draft Housing Element, the City claims credit for 
the construction of237 student housing units at the UC ViHage during its noncompliant 1999-2006 
planning period. With no apparent embarrassment the City touts this net increase, but Table 3-22 
shows that a negative 356 housing permits were issued for UC Village in the preceding year. The 
accompanying discussion, at page 3-30, confirms that a "negative housing permit" refers to the 
demolition of a housing unit. It states: 

"As noted in Table 3-22, most of the housing growth between 2000 and 2010 was 
related to the reconstruction of UC Village. Demolition started in 1998. At the time 
of the 2000 Census, 356 units had recently been removed but reconstruction had not 
yet started." 

Thus, the City seeks credit for an increase of237 student housing units during its 
noncompliant 1999-2006 period even though this represents less than two-thirds of the housing 
units that were demolished by the University in the immediately preceding year. 

The lack of candor evidenced by this selective use of numbers is compounded when the 
City states on page 3-30 of the draft that there was a net increase of 412 units housing units at UC 
Village for the period from 2000-2010. Had the City been interested in a more forthright and 
meaningful characterization of this reconstruction process, it would have noted that the net increase 
in housing units at UC Village during the reconstruction period that began in 1998 and ended in or 
shortly after 2008 was a mere 56 units (demolitions and reconstruction, as shown in Table 3-22 for 
that period, were as follows: -356 + 391 - 196 + 42 -149 + 324, the sum of which is 56). 

***** 
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I do not purport to be expert on pertinent Government Code requirements, so I will leave to 
you the task of determining the significance of the resistance, failure and result-oriented number 
crunching described above. But it is apparent to me that at a minimum the City's submission, 
coming late in the seventh year of an eight-year planning period, requires careful scrutiny if not an 
outright rejection because of its untimeliness and the history that preceded it. 

Thank you for your efforts to assure that all local governments, including the City of 
Albany, give more than mere lip service to satisfYing their obligation to plan thoroughly and 
effectively for their fair share of the State's housing needs. 

Very truly yours, 

Robert R. Outis 

Attachments: Exhibits A, Band C (for convenience Exhibits A and B contain only the first, last 
and other pertinent pages of the minutes set forth there) 

c: /reff Bond, Albany Community Development Director 
Anne Hersch, Albany City Planner 
Board of Directors, Albany Housing Advocates 
Deborah Collins, Esq. 
Naomi Young, Esq. 



NOTE: These minutes are subject to Council 
approval and are not verbatim; however, 
tapes are available for public review. 
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MINUTES OF THE ALBANY CITY COUNCn.. 

IN REGULAR SESSION, 

COMMUNITY CENTER, 1249 MARIN AVENUE 

MONDAY, JULY 6, 2009 

Council Member Wile will be teleconferencing from 2085 Payette Court, 
Dorrington, California. 

7:30 p.m. 

Mayor Atkinson, who led the Pledge of Allegiance to the Flag, called the regular meeting 
of the Albany City Council to order on the above date. 

ROLLCALL 

Present: Council Members Lieber, Thomsen, Wile & Mayor Atkinson 
Absent: Council Member Javandel (Excused) 

STAFF PRESENT 

Beth Pollard, City Administrator; Jacqueline Bucholz, City Clerk; Ann Chaney, 
Community Development Director; Jeff Bond, Planning Manager; Rich Cunningham, 
Public Works Manager; Randy Leptien, City Engineer; Charlie Adams, Finance Director; 
Kim Denton, City Treasurer; Penelope Leach, Recreation & Community Services 
Director; Marc McGinn, Fire Chief; Mike McQuiston, Police Chie. 

3. REPORT ON ACTION TAKEN IN CLOSED SESSION, IF ANY 

4. CONSENT CALENDAR 

(Consent Calendar items are considered to be routine by the City Council and will 
be enacted by one motion. By approval of the Consent Calendar, the staff 
recommendations will be adopted unless otherwise modified by the City Council. 
There will be no separate discussion on these items unless a Council Member or a 
member of the audience requests removal of the items from the Consent 
Calendar.) 
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City Council Minutes July 6, 2009 

8-1. Proposition 40 Funds State of California 2002 Resources Board 

Occasional meetings of other commissions and committees could be accommodated if 
there is sufficient advance notice and they can be fit into the staffing schedule. 

Mayor Atkinson asked if a plan was in the future for working with Albany High 
School and staff responded yes it is looking at cable casting athletic and other events. 
MOTION: 

Moved by Council Member Thomsen, seconded by Council Member Lieber to 
adopt the following policy: 1) Cable cast all Waterfront Committee meetings. 2) Cable 
cast all Planning & Zoning Commission meetings, or select meetings of general or 
specific interest. 3) Adopt the Social & Economic Justice Commission recommendation 
of allowing other commissions/committees to request cable casts of its meetings. 
VOTE ON THE MOTION: 
AYES: Council Members Lieber, Thomsen, Wile & Mayor Atkinson 
NOES: None ABSENT: Council Member Javandel 

Motion carried and so ordered. 

8-3. Review of Draft 2009 Housing Element of the General Plan 
(File #420-30) 

The Planning Manager reported that the Planning & Zoning Commission is 
recommending that the City Council authorize staff to send the draft 2009 Housing 
Element of the General Plan to the State of California Department of Housing and 
Community Development for review and comment. 

In summary, the 2009 Housing Element must include four main elements: 1) 
Review of the previous Housing Element. 2) Assessment of housing needs. 3) Inventory 
of Potential sites for housing development. 4) Analysis of City regulatory framework 
related to developing housing. 

The City of Albany's current Housing Element was approved in 1992, as part of 
the comprehensive update to the City's General Plan. Since that time, draft updates have 
been prepared and reviewed by the State. The recent updates, however, have not been 
formally adopted by the City nor approved by the State. 

Under State law, Bay Area municipalities must complete the preparation of the 
new housing element by June 30, 2009. The process includes compliance with CEQA 
requirements and review of a draft Housing Element by the State. The City of Albany, 
like other Bay Area cities, will not meet the statutory deadline. Staff has met with State 
representatives and does not anticipate significant consequences, as long as the City 
continues to work in good faith to complete the Housing Element. 

The following people spoke: Dell Price, Albany resident; Rolfe Bell, Albany 
resident. 

A summary of comments is as follows: Congratulated staff in getting to this point 
and stated that she does support mixed uses but expressed concern about development . 
with existing businesses and associated costs. Urged the City to deal with more 
substance and the relationship with the existing Housing Element. Expressed concern 
that Albany could not come up with the expected 50% affordable housing. 

9 
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8-3. Review of Draft 2009 Housing Element of the General Plan 

MOTION: 
Moved by Council Member Lieber, seconded by Council Member Wile to 

authorize staff to send the draft 2009 Housing Element of the General Plan to the State of 
California Department of Housing and Community Development for review and 
comment. 
ON THE QUESTION: 

Council Member Lieber stated for clarification there would be no displacement of 
any business/property and noted that Albany would get affordable housing through the 
UC Village project. 

Council Member Thomsen expressed concern about the unrealistic mandates set 
by the State and that the City maintain its sense of community. Thanked staff and the 
Planning & Zoning Commission for the work done and does support preserving existing 
housing. The City needs to hang on to its goals and should work with the League of 
California Cities regarding these issues. 
VOTE ON THE MOTION: 
AYES: Council Members Lieber, Thomsen, Wile & Mayor Atkinson 
NOES: None ABSENT: Council Member Javandel 

Motion carried and so ordered. 

8-4. Ordinance No. 09-09 - Cumulative Remedies 
(File # 100-95) 

The City Treasurer reported that submitted for Council review is an amendment to 
the Business License Ordinance regarding persons operating a business in Albany 
without first having obtained a business license. The current Ordinance requires the 
exclusive enforcement tool of charging people with a misdemeanor and there are no fines 
associated with this citation. Adopting Ordinance No. 09-09 would provide for 
administrative citations and would set citation fees for first, second and third offenses 
within one year. 

The proposed Ordinance would allow the City Treasurer to issue an 
administrative citation to any person(s) operating a business in Albany of any type who 
has not obtained a business license. The fme for the first violation is $100, $200 for the 
second violation within one year and $500 for each additional violation within one year. 

Mayor Atkinson asked if anyone would like to speak and the following person 
spoke: Rolfe Bell, Albany resident; Clay Larson, Albany resident. 

A summary of the comments is as follows: Spoke about other city ordinances and 
asked the Council to be aware of nuances in the Ordinance. Supported revenue based 
business license stating that the license based on revenue rather than the number of 
employees is more lucrative and fairer. 

Council Member Lieber introduced Ordinance No. 09-09 - An Ordinance of the 
Albany City Council Amending Section 5-1.24 Cumulative Remedies of the Albany 
Municipal Code. 

10 



City Council Minutes July 6,2009 

10. ADJOURNMENT 

Minutes submitted by Jacqueline L. Bucholz, CMC, City Clerk. 

MARGE ATKINSON 
MAYOR 

ATIEST: 

JACQUELINE L. BUCHOLZ, CMC 
CITY CLERK 
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N01E: These minutes are subject to Council 
approval and are not verbatim; however, 
tapes are available for public review. 

MINUTES OF THE ALBANY CITY COUNCIL 

IN REGULAR SESSION, 

COMMUNITY CENTER, 1249 MARIN AVENUE 

MONDAY, JULY 20, 2009 

6:30 p.m. 

EXECUTIVE SESSION 

OPPORTUNITY FOR THE PUBLIC TO SPEAK ON EXECUTIVE SESSION 
ITEMS 

City Council convenes in the Council Chamber and then adjourns to Executive Session to 
discuss Public Employee Performance Evaluation pursuant to Government Code Section 
54957: 

Beth Pollard City Administrator 

To discuss litigation pursuant to Government Code Section 54956.9: 

City of Albany v. Alten Construction, Inc. 

7:30 p.m. 

Mayor Atkinson, who led the Pledge of Allegiance to the Flag, called the regular meeting 
of the Albany City Council to order on the above date. 

ROLLCALL 

Present: Council Members Javandel, Lieber, Thomsen, Wile & Mayor Atkinson 
Absent: None 

STAFF PRESENT 

Beth Pollard, City Administrator; Robert Zweben, City Attorney; Jacqueline Bucholz, 
City Clerk; Ann Chaney, Community Development Director; Jeff Bond, Planning 
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City Council Minutes July 20,2009 

Manager; Nicole Almaguer, Environmental Specialist; Aleida Chavez, Transportation 
Planner; Rich Cunningham, Public Works Manager. 

3. REPORT ON ACTION TAKEN IN CLOSED SESSION, IF ANY 

Mayor Atkinson reported the Council gave the City Administrator her evaluation and 
regarding the litigation instruction was given to the City Attorney. 

4. CONSENT CALENDAR 

(Consent Calendar items are considered to be routine by the City Council and will 
be enacted by one motion. By approval of the Consent Calendar, the staff 
recommendations will be adopted unless otherwise modified by the City Council. 
There will be no separate discussion on these items unless a Council Member or a 
member of the audience requests removal of the items from the Consent 
Calendar.) 

4-1. Minutes, July 6, 2009. 

Staff recommendation: Approve. 

4-2. a. Ratification of City of Albany net payroll in the amount of 
$187,753.12; taxes, benefits & withholdings in the amount of 
$152,245.69. Total payroll in the amount of$339,998.81. Payroll period: 
07/02/09. 
b. Ratification of Albany Municipal Services JP A net payroll in the 
amount of $57,576.67; taxes, benefits & withholdings in the amount of 
$40,474.22. Total payroll in the amount of$. Payroll period: 07/02/09. 

Staffrecornmendation: Ratify. 

4-3. a. Ratification of bills, claims and demands against the City of Albany in 
the amount of$32,92.81. Period: 07/01109. 
(File #300-40) 

Staff recommendation: Ratify. 

4-4. Ordinances: 
a. Ordinance 09-09 - An Ordinance of the Albany City Council 
Amending Section 5-1.24 Cumulative Remedies of the Albany Municipal 
Code. 
b. Ordinance No. 09:-010 An Ordinance of the Albany City Council 
Amending Section 1-12 Recovery of Attorney's Fees of the Albany 
Municipal Code. 
(File #100-95) 
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4. CONSENT CALENDAR 

Staff recommendation: Approve Ordinance 09-09 & 09-010 for Second 
Reading-Pass-to-Print. Waive reading of entire Ordinances. 

4-5. Resolution No. 09-38 - A Resolution of the Albany City Council 
Requesting the Federal Government to Update Studies on Potential Health 
Effects of Radio Frequency Wireless Emissions in Light of Proliferation 
of Wireless Use. 
(File #560-85) 

Council Member Lieber recommendation: Approve Resolution No. 09-
38. 

4-6. Sewer System Management Plan (SSMP). 
(File #1030-20) 

Staff recommendation: Authorize the City Administrator to execute an 
agreement with Bartle Wells Associates in an amount not to exceed 
$19,500 for development of a financial plan for the SSMP. 

4-7. Memorandum of Understanding with University Village to provide 
crossing guards for Ocean View Elementary School. 
(File #600-40) 

Staff recommendation: Authorize the City Administrator to enter into a 
Memorandum of Understanding with University Village in Albany for the 
Albany Police Department to manage crossing guard services for children 
in the vicinity of Albany Unified School District's Ocean View School. 

4-8. Letter of support for the Wayfinding Project proposal being submitted by 
the Western Contra Costa Transportation Advisory Committee 
(WCCTAC) for a Safe Routes to Transit (SR2T) grant request. 
(File #345-50) 

Staff recommendation: Support WCCTAC's grant application to the 
SR2T Cycle III for the development of a uniform way finding signage 
system that include points of interest in the City of Albany and 
neighboring communities in Contra Costa County. 

4-9. AB 1234 Reporting on EOC Finance & Disaster Cost Recovery Class that 
the City Treasurer attended. 
(File #640-15) 

Staff recommendation: Infonnation only. 

3 
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4. CONSENT CALENDAR 

4-10. Contract C09-1: Creek Monitoring Contract in an amount of $27,000 
(From Codornices Creek Account) with Far West Engineering to provide 
monitoring per requirements of permitting agencies for Codornices· Creek 
Restoration. 
(File #6009-30) 

Staff recommendation: Approve Contract C09-1. 

4-11. Letter to League of California Cities opposing unfunded mandates and 
housing allocation requirements. 
(File #610-80) 

Recommendation: Authorize the Mayor to sign and send letter to the 
League of California Cities urging it to oppose any existing or potential 
unfunded mandates, and to support a more realistic approach to the 
housing allocation requirements mandated upon cities. 

4-12. 2009 Paving Project. 
(File #600-10) 

Staff recommendation: Approve Resolution No. 09-39 - A Resolution of 
the Albany City Council Approving Plans, Finding Project to be 
Categorically Exempt Under CEQA, Calling for Bids and Authorizing the 
City Administrator to award a Contract for Contract No. C09-11, 2009 
Paving Project for an Amount Not to Exceed $818,000. 

Mayor Atkinson asked if anyone would like to remove an item from the Consent 
Calendar for discussion. Council Member Javandel asked to remove Item 4-1. 

4-1. Minutes, July 6, 2009. 

Council Member Javandel noted that his vote on the Consent Calendar would 
include an abstention for the Minutes of July 6, 2009, as he was not present at the 
meeting. 
MOTION: 

Moved by Council Member Lieber, seconded by Council Member Thomsen to 
approve the Consent Calendar, as submitted. 
AYES: Council Members Javandel, Lieber, Thomsen, Wile & Mayor Atkinson 
NOES: None ABSENT: None 

Motion carried and so ordered. 

s. GOOD OF THE CITYiPUBLIC FORUM/ANNOUNCEMENTS 

Mayor Atkinson read a statement regarding the comments made under Good of 
the City at the July 6th meeting regarding an incident between the Williams Family and 

4 
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9. OTHER BUSINESS, REPORTS ON MEETINGS ATTENDED, 
ANNOUNCEMENT OF EVENTSIFUTURE AGENDA ITEMS. 

10. ADJOURNMENT 

10:50 p.m. - there being no further business before the City Council it was moved 
and seconded to adjourn the meeting in memory of Nancy Peterson and Richard Cross 
and a moment of silence was observed. 

Minutes submitted by Jacqueline L. Bucholz, CMC, City Clerk. 

MARGE ATKINSON 
MAYOR 

ATIEST: 

JACQUELINE L. BUCHOLZ, CMC 
CITY CLERK 
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DRAFT eEC I 7 2013 

Dear President and Members of the Board of Directors: 

We are writing to ask that the League once again revisit and formulate a lobbying effort 
toward the legislature, governor, and the public on the topic of state mandates. Currently, 
our budget, and most likely, that of numerous other cities is being impacted by state 
mandates. At our July 6, 2009 meeting, we were confronted with the consequences of 
two mandates. 

The first mandate involved an unfunded state mandate regarding sewer overflow plans 
that had been passed through from the Environmental Protection Agency. While we all 
want clean water, we have been proactive in our sewer management system. As a result 
of the mandate, the staff was requesting a financial consultant, whose lead staff person 
regularly receives $215 per hour for services; other personnel fees range downward to 
$95 per hour, and expenses are charged at cost plus 10 percent. These fees appear to be 
the going rate, even in these tough economic times when most cities are making deep 
budget cuts. Thus our first request is that the League again strenuously lobby for no 
unfunded mandates. 

The second mandate involved the housing element of our general plan. The state in its 
wisdom decided how many units should be built in each region, and in our case the 
Association of Bay Area Governments was required to decide how much was "fair" for 
each city. In the case of Albany that was 276 units for our 1 Y2 square miles of mostly 
developed land, this in spite of the fact that new units already built are sitting idle. Of 
course, some cities are in even more dire straits with numerous foreclosures. The 
mandate is for seven years, which is too long a period without review. If there had been 
review, the poor economy, the huge number of foreclosures, and the lack of ready credit 
could have been taken into account so that a reasonable, rather than unreasonable, 
number of units could have been solicited. Thus we believe that mandates that are 
imposed must be reviewed at least every two years and should sunset within a specified 
number of years. 

The Albany City Council urges the League to oppose any existing or potential unfunded 
mandates, and to support a more realistic approach to the housing allocation requirements 
mandated upon cities. 

Sincerely, 

Marge Atkinson 
Mayor 
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